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Error Found In Action Against Claim Adjuster 


Birmingham, Ala. (CCNS) 
The Birmingham Bar Associa- 
tion suffered a set-back in its 
campaign to eliminate alleged 
practice of law by insurance 
adjusters when the Alabama 
Supreme Court handed down 
an opinion in a test suit hold- 
ing that the trial court had 
committed error in not forcing 
the Bar to prove its case. 

The trial court had found 
that one J. L. Wilkey, an ad- 
juster, had “unlawfully intruded 
into the practice of law,” and 
then had proceeded to define 
the practice of law. 

Stepped Out of Bounds 

The trial court, according to 
the Supreme Court’s opinion, 
“clearly went beyond the scope 
of the pleadings in so far as it 
undertook to lay down rules de- 
fining the practice of law.” The 
opinion further held that the 
lower court erred in sustaining 
the Bar’s demurrer to Wilkey’s 
general denial and in thereby 
making him attempt to show 


So. = - 


High Court Holds Burden of 
Proof Wrongly Placed on 
Defendant in Bar Suit 
that he was not engaged in law 


practice. 

“After the trial court impro- 
perly sustained the demurrer,” 
the Supreme Court remarked, 
““ilkey attempted to set up 


by special pleas to show 
tua. his business and duties did 
not involve the practice of law, 
this in effect assuming the bur- 
den of showing that he had not 
engaged in the practice of law, 
when the burden of proof was 
on the relator had the trial 
court not improperly eliminated 
respondent’s defense of a gen- 
eral denial. Nor can the judg- 
ment be justified upon the plea 
that the averments of the spe- 
cial pleas should be taken as 
evidential facts that respond- 
ents had practiced law.” 

The high Court in effect held 
that when an adjuster says he 
is not practicing law that is 
about the only defense he can 


make to such a charge and that 
the burden of proof is then upon 
the accuser. 

Confident of Outcome 

Wilkey in commenting on the 
decision said that is was all that 
the adjuster could ask, and that 
he will now be allowed a trial 
by jury. He predicted that other 
lines of business, including real 
estate, life insurance and pub- 
lic utilities would eventually be 
drawn into the lawyer-adjuster 
fight. “I feel confident no jury 
of 12 men will say that my pro- 
fession is the practice of law,” 
said Wilkey. 

After the suit against Wilkey 
was instituted, the Birmingham 
Bar Association broadened its 
fight by filing a joint case 
against more than a score of 
insurance companies and ad- 
justers. This case when called 
last week was postponed until 
June 19 in order to wait for de- 
cisions in the Wilkey and the 
Missouri cases in which similar 
issues are involved. 


Federal) government is pronib- 
ited from taxing the salary of 
the judicial officer of the State.” 


Again the court indulged in the 
“a terrorem” agreement: the 
power to tax is the power to 
destroy. 

From these two case there 
developed a doctrine which in 
the light of recent developments 
requires consideration and eval 
uation. 

Before proceeding to do that, 
it is initially important to ex- 
press what perhaps amounts to 


a judicial apology. In the re- 
cent case of Helvering v. Ger- 
hardt, 304 U. S. 405, 58 S Ct. 969 
(1938), the court said,’ ...ina 
period marked by a constant 
expansion of governmental ac- 
tivities and the steady multipli- 
cation of the complexities of the 
tax system, it is perhaps too 
much to expect that the -Judi- 
cial pronouncements marking 
the boundaries of state immu- 
nity should present a completely 
logical pattern.” And in the im- 
portant case of Brush v. Com- 
missioner, 300 U. S. 352, 57 S Ct. 
495, it was said, “Between these 
two opposite classes (i. e. taxable 
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TAX IMMUNITY 


(Continued from page 1) 





and immune) there is a zone of fused to pay 


debatable ground within which 
the cases must be put upon one 
side or the other of the line by 
what this court has called the 
gradual process of judicial in- 
clusion and _ exclusion.’ This 
realistic and apologetic attitude 
is herein adopted in toto 

In the mass of dealing 
with this matter, several “tests 
have ' been developed by the 
Court, to determine taxability 


cases 


or immunity, and a study of 
each so-called “test” opens for 
us the whole field of intergov 
ernmental tax immunity It 
interesting to observe, and t 
bear in mind as we go 

the gradual “tightenin yr 
cess of the Court, especiall 
within recent year and 
manifest retuctance 
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case. It well may be that the 
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sage, supra) of tax-exe 
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ute the entire doctrine to bette 
serve the present official 
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As a general rule, tax immu 
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acter Ambrosini v. U. S. 187 
U. S. 1 (1902). “The thou 
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state and instrume: 
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private business.”..So. Carolina 
v. U. S., 199 U. S. 437 (1905). In 
this case, the State owned a 
system of liquor stores, and re- 


governmental in- 
ternal revenue license tax. The 
court indicated, however, that 
clearly such a pursuit on the 
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¢ after legal title to efit of testator. 
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his name eight shares of : : 
no dower in the 


s to Wh ee ss should have 
That prior to his mar- 





tar 
ator 













i to test ch time 


k of the company. Two lands. 


r shares were outstanding, riage to complainant on August 
ae — name of his sister 10, 1933 and for the purpose of 
ae: a C. Niemaseck, and one in inducing her to marry him, test- 
of his brother Joseph ator represented to her that he 


nam 


ignt namé 


fiema sigga By his will, test- owned real estate in New Jersey, 
UY Bees cach to onal pee and complainant, relying upon 
- Pp such representations and not 
INACT|\i fie! anc complainant, and two knowing legal title was in the 
 dawagres for life, remain- tojqing Company, did marry 
BON) =‘ he ayers to Carl and in yim she prays that her right 
other share to complainant. (+ qower be established. 
; ape appointed as executors Jos- ; 
RIIFICATE and one Milton Weinik. The ‘In still another count, quite 
furnished Mees other than complainant distinct from the others, it is 
eharge e taken control of the com- alleged that testator from time 
y and have elected them- to time loaned and advanced 
es directors and officers V2™0US sums to Julia, Joseph 
LEN & (Bbecor and Carl, or to other persons for 
Dlg he corporation not only their benefit; that these sums 
N.Y i ms beneficial as well as legal Wee not repaid; and also that 


Julia collected rents for him and 


trans- 
: at the time of his death, held a 


to the property so 
ed to it and denies any debt 





sodas estator. but also asserts that /@7e sum collected and which 
ator was indebted to the She has not yet turned over. The 

)MPAN many at the time of his Prayer is that the three may ac- 
th be eause he used funds for ©°U"t and pay their debts to the 

Certificate personal purposes. The com- executors. 

fence Bonds s filed a claim with the The bill shows that the exec- 














ations Issuediq@yrUtOl for such alleged in- 

T COMPAN ss and the executors 
allowed, or are about to 

ted | the claim. 

te is bill prays that it be de- 
that the company held 

NVESTIN property in trust for the 


TION 
» New York 


een 9-0481 


ator in his lifetime and that 
* directed to convey same to 
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utors refuse to prosecute any of 
the causes of action alleged in 
the bill. 

Moving to strike the bill the 
defendants contend that the bill 
does not show that the company 
holds in trust the property 
which is the principle subject of 
the litigation. The court held 
that the bill shows that testator 
and the company as well as 
Hayes and Carl S. Niemaseck all 
intended that title should be 
vested in the Company as trus- 
tee for the sole use and benefit 
of testator. That is a sufficient 
averment of a trust, overriding 
whatever presumptions to the 
contrary may be drawn from 
other circumstances. 


The defendants next contend 
that complainant does not have 
the right to sue for the benefit 
of the estate. The court held 
as to this that where there is 
collusion between the executor 
and a person having property 
of the estate in his hands, a leg- 
atee may sue such person in 
equity. On the same principle 
that permits a cestui que trust 




















technicality. 


NEWARK. N. J. 















to maintain actions which the ten years has been about six 


trustee should bring when the 


latter neglects or refuses to | 


bring them, the next of kin may 
sue when the administrator ne- 
glects or refuses to sue. 


The defendants next contend 
that the bill is multifarious. The 
court held that in general, a 
complainant may now join any 
causes of action. This rule, how- 
ever, applies with full force only 
to suits where all the complain- 
ants and all the defendants are 
so interested in each cause of 
action that they would be prop- 
er parties if separate bills were 
filed for the several causes. All 
the counts can be conveniently 
tried together except the count 
which concerns the alleged loans 
by testator to his brother and 
sister. This latter count is 
entirely distinct from the other 
matters in litigation and will be 
struck out. 

Finally the defendants con- 
tend that the statute forbids 
any action at law or in equity, 
except for funeral expenses, to 
be brought against executors 
within six months after probate, 
unless by special leave of the 


court; and forbids, if such leave 
is given, execution within the 
same period. As to this the 


court held that the statute con- 
templates an action which may 
diminish the assets of the es- 
tate, whereas in the instant suit, 
if successful, the estate will 
augment the estate. The stat- 
ute is not therefore applicable. 
Motion to strike bill denied 
except as to the one count. 


TRADE MARKS — Where Ap- 
pearance of Package Offered 
for Sale Tends to Deceive the 
Public who Intend to Purchase 
another Product, Injunction 
Will be Granted. 

TRADE-MARKS — Where the 
Use of a Descriptive Word by 
Continued Use Has Acquired 
a Secondary Meaning, Simu- 
lation will be enjoined. 

In Chancery of New Jersey 

Between R. B. Davis Company, a 


corporation of New Jersey, 
Complainant and Sam Sher, 
trading under the name and 
style of Cho-Co-Lo-Malt Prod- 
ucts Company, Defendant. 
August 3, 1938 (Released for 
publication, March 31, 1939). 
For complainant: Drewer & Nu- 
gent, Nims & Verdi, of the 


New York Bar, of Counsel. 


For defendant Nathaniel W., 
Franzblau. 

Kays, V. C. 
Complainant a New Jersey 


Corporation with its principal 
place of business and factory at 


Hoboken. It manufactures and 
sells food products including a 
chocolate flavored food under 


the trade mark “Cocomalt”. De- 
fendant trades under the name 
and style of “Cho-Co-Lo-Malt 
Company”. His product is sold 
and distributed from his resi- 
dence in Newark and is labeled 
“Cho-Co-Lo-Malt”’. 

Complainant filed its trade- 
mark (Cocomalt) in the United 
States Patent Office on Novem- 
ber 16, 1926 and received a cer- 
tificate of registration. Since 
that time it has continuously 
manufactured and sold_ the 
product “Cocomalt” which prod- | 
uct is intended to be mixed with 
hot or cold milk. Complainant 
has conducted an extensive ad- 
vertising campaign for the past | 
ten years at a large expense in 
order to keep its product before 
the people to stimulate its sales. 
As a result “Cocomalt” is mar- 
keted generally throughout the 
United States and in about fifty | 
foreign countries. The average | 
annual sales during the past | 


! 


,million cans. 


.The defendant began his op- 
‘erations of marketing “Cho-Co- 
Lo-Malt” about two years ago. 
His product is also a powder to 
be mixed with milk as a food, 


drink. Both products have 
chocolate or cocoa flavor an 


both centain cocoa and malt. 
The process of manufacture of 
the two products appear to be 





The defendant contended that 
a person cannot claim the ex- 
clusive right to use the word 
“malt”. As to this the court 
held that where a descriptive 
word has by reason of long con- 
tinued and exclusive use ac- 
a |quired a secondary meaning de- 
d/noting origin or ownership it 
t.| would not be equitable for an- 
other to simulate it thus en- 


abling him to pass his goods as 


different. The manufacturing l the goods of the other. 
process of the complainant’s Relief granted 
products is more costly. When ‘ 


placed side by side the cans ar 
easily distinguishable. 
separated, however, a purchase 
might easily be mislead by thei 
similarity. 


The complainant seeks to en- 


join the defendant from the us 
of the word “Cho-Co-Lo-Malt 
as a trade-mark and from othe 
acts of unfair 
cluding the use of the contain 
ers in which he distributes hi 
product. 


When 


competition in- 


PERSONALS 


Robert M. Dix and Frank S. 
Ulicny have announced the 
e | formation of a partnership to 
” be Known as Dix & Ulicny. Their 
t offices will be located in the 
Irvington Trust Building, Irv- 
ington where they will engage 
in the general practice of law. 


e 


r 
r 


S 


The court held that both by 


reason of the 


cans, the cans of the defendan 


tend to deceive purchasers who 
intend to purchase “Cocomalt”’. 
The law does not require a nice 
discrimination 


distinction or 
from the ordinary purchaser. I 


trade-name and 
the color and appearance of the 


Benjamin Newman has an- 
nounced the removal of his of- 
fices to 60 Park Place, Newark 
where he will continue in the 
general practice of law. 


t 


t! Joseph Rizsak has announced 


makes no difference whether or 


not the defendant actually in- 
tended to deceive the public or 


the opening of offices at 157 Jef- 
ferson Street, Passaic where he 


to unfairly compete with the will engage in the general prac- 


complainant. 
7 


tice of law. 
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The “trial and error’ method is as logical and reasonable a 
’ procedure in the evolution of law as well as in science and other 
i fields. The National Labor Relations Act as originally drafted 


Through 


ssistance 


, has proved to be a most constructive piece of legislation 


i its National Labor Relations Board it has been of gre 


ata 


in maintaining industrial peace and settling many labor disputes 
But it would be less than accurate to say that this Act is perfect 
legislation and should not be altered in any way It has been 


f +} 


demonstrated that in some cases the application of the Act and 
the operation of the Board have resulted in appreciable injustice 





+ to some elements of labor as well as employers. With contending 
unions seeking to control labor groups and to be recognized as 
sole collective bargaining agents, employers have frequently been 
embarrassed and have suffered unjustly because of their non- 

' access to the National Labor Relations Board. No Act can be jus 
ified if, while expressly designed to affirmatively aid one group, it 


effect imposes hardship on another. Sound industrial peace 


view of militant rival labor organizations, demands that the em- 
: ployers have their right of “interpleader” so that they be not 
' subjected to the blows of combatants while in the position of im- 
J . 

partial bystanders. 
: Dean Lloyd K. Garrison of Wisconsin recently pointed out 


stands and needs no amending 
He states that the Act does specifically forbid employers to 
appeal to the Labor Board but that this because the 
Board's rules, which he suggests might be changed in this respect 
It is submitted that experience has shown that such an import- 
+ ant right should not be left to the discretion of an administrative 
' agency. It should be incorporated in the basic act matter of 
right. Laws rather than men are still the preferable safeguards 
of important rights 


that the Labor Act is good as 


SO of 


asa 


| BAR INTEREST IN JUDICIAL AMENDMENTS 
i It would seem most netural that the bar which is supposedly 


‘ 


conversant with the organization, operation and qualification of 
the state judiciary should be keenly interested iz to 


proposals 


ee --- 


make important changes in our judicial system. Is our present 
system the best of all possible systems? Are changes called for? 


Do the proposed judicial amendments provide some measure of 
} improvement over the system adopted some ninety-five years ago? 
These are questions that concern every practicing lawyers. The 
public evidently still looks to the bar for opinions as to its judic- 
iary. When a recent judicial appointment was under considera- 
tion the lack of articulation on the part of the bar as a whole 
caused disappointment bordering on resentment on part of the 
public and the press. Is this apathy to continue with respect to 
the judicial amendments? Or are the lawyers of New Jersey too 
busy (sic) to devote the necessary time to study the amendments 
and express themselves thereon? It would be interesting to can- 
vass the bar to ascertain how many of its members know what the 
amendments provide. It is somewhat reassuring that at least a 
few lawyers have taken the time to read the amendments and 
then taken the trouble to express their opinions on them. In 
another column of this issue of the Law Journal will be found a 
letter from a member of the bar concerning the amendments 
Other letters will be published in subsequent issues. Irrespective 
of the writer’s attitude concerning them such letters at least show 
the proper interest. Letters to the editor are but means of 
bar expression. The bar associations should take the necessary 
steps to bring this question before their members. A proper pre- 
sentation and discussion of the proposed amendments will enable 
the bar to intelligently support or oppose them. As it a very 


one 


OS 4 see 


iS 





| 
| Voice of the Bar 


COMMENT AND CRITICISM | 
INVITED 





Editor, 
New Jersey Law Journal: 
Gentlemen: 

With respect to your editorial 
in the March 30th issue of your 
paper, “Who Are Opposed And 


Why?”, I ask you, as a paper 
concerned principally with the 
law, why not take a poll of the 
voices of the bar, “The Bar As- 
ociations” of the various coun- 
ties throughout the state and 
iscertain what the consensus ol! 
pir among é s with 
re e( tT t t t I di ai and 
propos end the 

te onstitut respect 

) idicia! 

If have made an analysis 
und study of the yposed reso- 
lution, I ask, “What is to become 
f our most sacred and import- 

Court of Chancery? What 
representation ll the equity 
side the law have, on the pro- 
posed “Court of Appeals”? Are 


all appeals from our law courts? 
Is it intention that appeals 
be they from or equity, be 
decided by men of only law ex- 
perience? In whom will appoint- 


the 


law 


ments to the Court of Chancery 
be placed? 

A study of the resolution will 
answer all these questions and 


you a different 
‘ontained in 


pedhaps 
view than that 


your editorial 


There is room for a change in 
our judicial system, but, the 
proposed resolution is not the 


answer. If the proposed amend- 
ments are as you say, “The prod- 
ucts of long and careful study 
and the the judicial 


yught of 
t 


counsel hen I sa they are 
certainly 1t to be compliment- 
ed on their recommended pro- 
posal 

There are many more ques- 
tions that could be asked. with 
respect to the effect the pro- 
posed resolution and amend- 
ment would have on our other 
courts, but suffice it to say, the 
effect of the concurrent resolu- 


tion proposing to amend section 
10 of articles 5 and 6 the 
; State Constitution, on our Court 


of 


of Chancery and our other 
courts is sufficient to class the 
proposal as unworkable and a 
vicious attempt to throw our 
judiciary into a state of chaos 
Yours very truly. 
JOHN GLENNON 
Elizabeth 
i N Fr : 
igrapl M s 
‘ v \ J ¥ A 
= : = : a Hi . ‘ s 
th 2 


Personal 


Leo L. Berman has announced 


the removal of his offices to 60 
Park Place, Newark, where he 
will continue in the _ general 


practice of law. 


Seek To Create Office 
Of Revisor 


Incumbent Would Bring About 
Consolidation and Revision 
Of Statute Law 


Chicago, (CCNS)—Draft of an 
act providing for the appoint- 
ment of a “revisor of statutes” 
for the state of Illinois has been 
approved by the Chicago Bar 
Association’s board of managers 
for submission general mem- 
bership 

Under the proposed legislation 
it would be the duty of the re- 
visor statutes to formulate 
and prepare a definite plan for 
order and ar- 

and 
tate He 


con- 


to 


of 
the classification 


rangement ol statutes 
Session iaw: 
nla mr 
ud pr 


lidation 


bills for 
revision 
the st 
the Commission- 
form State Laws. The 


provides that the legis- 


be 
oI stat- 


sent ate at 


legislative counsel an 
ard of commissioners for 
management of the state 
cooperate with 
of statutes 
The board of managers of 
Chicago Bar, upon recommenda- 
the taxation committee 
approved a pending bill 
provides for the codifica- 
general t laws of 


tion 


aiso 


which 
tiny f the ow 
tion of the ax 


Illinois 





BAR ASSOCIATION 
NOTES 





Bergen County 
tobert S. Tipping will be the 
testimonial 


guest of honor at a 
dinner to be given at the Swiss 
Chalet on May 3. Judge Leyden 
will be toastmaster 

The committee is headed by 
Frank Morrison as chairman 
The other members are Walter 
Winne William M. _ Seufert 
Harvey Ely, Walter Kipp, LeRoy 
Vander Burgh, John Breslin 
George Losche, Harry Towe 
John Zabriskie and Walter 
Weber. 


Essex County 

Henry S. Drinker 

adelphia Bar, will 
regular meeting of the Essex 
County Bar Association to be 
held on April 18th at the Down 
Town Club, 744 Broad Street 
Newark His subject will be 
The Penn System of 
Admission to 
Several 


constitution 


the Phil- 
address the 


of 


sylvania 
the Bar 
amendments t 
1 the 


upon at tnis 


the 


association 


O 


meet- 





Middlesex County 
Judge George H. Morrison of 
New Brunswick was elected pres- 


ident of the Middlesex County 
Bar Association at its annual 
meeting Jacob M. Klein was 


elected vice president; Henry C 
Berg, secretary, Charles M. Mac- 
Williams, reelected for the twen- 
ty-third consecutive term as 
treasurer; Emil Stremlau, Fred 
W. DeVoe, David T. Wilentz, 
John P. McGuire and Joseph H 
Edgar, trustees. 








few lawyers for reasons 


and persuade 


tive 
be imposed upon so easily 


of their own are able 
groups of unknowing lawyers that the amendments 
should be opposed. Time and again this process has been effec- | 
It is to be hoped that the bar this 
If he is going to support the amend- | submit constructive critic 


to harangue 


time will not let itself 


ments the individual lawyer should do so upon his own knowledge 


of their content. 


If he is going to oppose them it should be’on 


the same basis and not solely upon the word of some one inspired 


by not entirely altruistic motives 







For 


ive T 
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BOOK REVIEW 















“Medico-Legal Text on Tray 
tic Injuries,” by Louis J, g 
ber. 1938. Soney & Sage 
Newark. 482 pp. illust 
$6.00. 
The lawyer more tha: 

other profession, is called y 

to deal with varied subject for $1 

each stance he , 

delve into the texts of the: 

spective subjects in orde 
in enough knowleds 
his case to inté 
and advise his 

t case. He is most fr 

‘onfronted with proble: 

erning physical injurie 

i malpract 

i's compensati 

proportio! 

ractitioner’s busi 

»-Legal Text on Tr 

ijuries is ré fi 

ipply the lawyer wit 
enlighten hi 

I ct to medical 

ment and aspects of the hug 

system in manner m 

ful to him. The first px 

the book deals with frac 
bones, injuries resultin 
accidents other than 

and the question of rel 

physical incapacities to 
In dealing with fractu 

bone is described 

Following the anaton 
of the fract 

the symptoms, both 

and subjective, d 

complications which may z 

Treatment 7 
then detailed 

of the medi 

showing the number 

visits necessary be: 
and references 
dicts with their citati 
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a 


tern 


a 


separat 
causes 
given 


eti 
Cui 


ve 
therefrom 
injury is 
discussion 
aspect 

doctor’s 


recovery 


llustrations are very helpfu 
following the thought 
text. 

Injuries resuiting from 2 





dents are similarly analyzed 4 ntant 
others. ad@renta] 








include among co! 
ti apoplexy, electrical enditures 
juries hydrophobia. n rat 
rhage, sprains and ch 
Trauma as the cause or age@ant under 
vation of physical incapaciiggfhe nal 
deals with such subjects as @§tract to y 
scess, anemia, appendicioration \ 
arthritis, blood-poisoni: Wes that th 
cer and epilepsy. 
The latter portion of the % of one- 
is written in narrative form4 es hav 
is very interesting reading. @prating ey 
deals first with the su ats mov 
malpractice. Here are deté hat 
cases as decided by th n 
in various jurisdictions. T Less R 
ure Similar to the folloWMnder the 
subject of workmen’s mpaaere far 
sation merely illustrative of @itr it 


problems and da t Sey that re 


legal 


tempt to deal with the DUS more th 
medical side of the se aVe urs 
glossary of common met Ss 


terms, table of cases an 
completes the book. 
The work written by 
who is also versed in 
should serve a useful pur 
assisting the practicing 
to a better understandi! 
| medical problems of hi 
| Although the citations f: 
| Jersey are meager, those 
| will prove of value in 
| Search. 
| HAVE YOU ANSWERD 
| YOUR QUESTIONNAIRE’ 


Embrace the opportunil 
presented in being invited 















BIG 
BI ¢ 


America’s 
d most be: 
club for 
our insp 
thout enta 

on you! 
. awaits | 


FELLDM 
HEAL 


r=2 








0 
1 15 wi 
AT BRO 







| anonymously!!! New: 
ANSWER YOUR Entir 
QUESTIONNAIRE Mitch 








i 








lex Page 


NEW JERSEY LAW JOURNAL, THURSDAY, APRIL 13, 1939 




















VIEW 


ive To House Owners 











it. (CCNS)—A new form 
lease just put into use by a 
artment-house owner in 
t as a means of encourag- 
is expected 


> attention. 






, on Tray 
Louis J, ¢ 

& Sage 
. illust 








cies 












































lapses ~ ° tenancy by provid- 
ne cradual rent reductions 
subject pass, was devised 
is obliged etl M. de Vos, president 
ndings pe ‘Devon Corporation, owner 
in order 4 t 
; 7 rator of the 400-family 
wledge ¢ n Park Manor here 
» inte ete fe alate 
his Ss, and ¢ he 
- m ars of contin ied 
roble: his rent will be only 
jurie ' costs of the suite 
ipract ; . oe 
nsatl Lifetime” Lease 
rt1o1 
r’s b = 
xt on Ty sma ag ; 
a real «4 ge ay 
or wit ’ poet 
n hi The 
term cs 
of the . 
er m ; e . he 
rst. porti se aetna ae eile 
1 frac easel a, 
sulting 4M. 4. end a 
lan tract tt has igned th spec- 
of relati ets a five per cent re- 
es to io ren for h econd 
ractures ¢ ifter three years he re- 
1 separat od n per cent reductior 
naton 1 .re effective at speci- 
fract tin Intli a the end 0 
ms, both e years the reduction ] 
tive, and int to 25 per cent. After 
hh may @ years the rent is based in 
nent ol rating expenses plus ten per 
ailed 
medico-l4 Plan in Practice 
e numoderm. practice an apartment 
essary CCGting for $75 a month will at 
ee WR i of ten years cost the 
itations. about $42 monthly if op- 
Ty helpfu ino costs remain constant, 
ught of s explains. These costs are 
puted each six months and 
p fri ai hecked by a certified public 
analyzed untant. Advertising expens- 
ythers o@™ rental commissions and other 
lectri enditures not bearing direct- 
pia. lem™™fon operation of the building 
nd tt charged against the 
use Or age@™mant under this contract 
| incapaci@fhe tenant does, however, 
ibjects as to pay for his own re- 
appendic: work whenever he 
isonir the suite needs to be 
Under the old sys- 
nm of the 0 yne-year leases many 
tive form: s have insisted on re- 
y reading tating every year and new 
he subject @its moving in have de-- 
. are detail™mded that everything be done 
by th 
ctions. 7 Less Redecorating 
the folloWMnder the “lifetime” lease, 
en’s mpamere a family stays on year 
trative of Mir y it is not considered 
d do redecorating will be 
th the puSae more than once every four 
the ase ave years And since the 
mon med t pays for it anyway, a 
ses and 2 
k. 


n by 
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Form Of Lease Attrac- Wage and Hour Q’s and A’s 





Can’t Split Weeks 


Q. Status of ice manufactur- 
ordinarily 


ing plants which 
manufacture ice wholly for in- 
trastate consumption but which 


can be used and, in fact, are 
used as standby electric gener- 


stin 


ating plants in emergencies? 
It is the 
Counsel that 
require an 
nds only a 
he production of goods 
> to be accorded th 


benefits of the statute durin: 


opinion of the 


the act 
not emplove¢ 


part ol 


his 
I fl 








Competition Problem 








belief that the manufacturer not 
is subject to the act but 
competitors 

the latter 
have 
the labels will be attached to 
manufactured products and that 
the labels will move in inter- 
State commerce along with the 
manufactured products to which 
they are applied. 





nis may De al 
may intend 
or 


reason to believe 


Q. Hourly rate of office work- 
who formerly received $24 
per week for 48 hours but who 


er 


now receives same pay for 44 
hours? 
A. For purposes of comput- 


ing hourly rate to determine 
overtime pay divide $24 by 44, 
which gives an hourly rate 


5415 cents. 


of 





heavy burden of expense is tak- 
off the building 
shoulders. Many 
that 


en owner's 
have figured 
month’s rent 
each year must go for redecora- 
tion and repairs under the one- 


year lease. 


about one 


The permanent ten- 
ant reaps a part of the benefit 
of this saving as effected in Ald- 
en Park Manor. 


Recovery Given For 
Mental Shock 


'as we do, the finding of the 
|deputy judge that the plaintiffs 


genuinely suffered from that 
form of illness which is called 


To see a street car collide with shock as the result of the neg- 


a hearse, break the side of the,ligence of the defendants’ ser- 


later vehicle, overturn the cof- 
fin and almost throw it into the 


street is a sufficiently disagree- 
able experience to cause mental 


shock for which recovery may 
be had, in the opinion of the 
English Court of Appeal. 
The Court held there could be 
recovery in favor of relatives 
the decedent who witnessed 
I accide1 notwithstanding 


of apprehension of 
of injury to a 
Mac Kunnon, in 
the Court’s opinion, 


1} le ve think that 
to recover damages for 
ock caused by the neg- 
1 defendant is not 
d cases in which ap- 
siol s to human salety 

d 
I ple st be tha 
al or nervous shock, if in 
caused by the defendant’s 
ent act, is just as really 
damage to the sufferer as is a 
broken limb—less obvious to the 
man, but nowadays equally 
scertainable by the physician. 
That alleged shock results from 
apprehension as to a less im- 
portant matter may well be 
material in considering whether 
the allegation be proved. Fear 
that unfounded claims may be 
put forward, and may result in 
erroneous conclusions of fact, 


ought not to influence us to im- 
pose legal limitations as to the 
nature of the facts that it is per- 
missible to prove. 


“It may be that the plaintiffs 
are of that class which is pecul- 
iarly susceptible to the luxury 
of woe at a funeral, and may be 
disastrously disturbed by any 
untoward accident to the trap- 
pings of mourning. Nevertheless, 
one who is guilty of negligence 
to another must put up with idi- 
osyncrasies of his victim that 
increase the likelihood or extent 
of damage to him. It is no an- 


swer to a claim for a fractured 
skull that its owner had an un- 
usually fragile one 

“In the result, if we accept, 
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tand has an- 
nounced that he has become as- 
sociated with Nathan A. Whit- 
field in the general practice of 
law at 493 Bloomfield Avenue, | 
Montclair. 


Leonard M. 








Book of 25 certificates with 
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lettering, Container ........85.00 
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vant, we think that the plaintiffs 
are entitled to recover the dam- 
ages which he assessed, and that 
this appeal must be allowed.” 
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LEGAL NOTICES 





NOTICE OF ASSIGNMENT 
ESSEX COUNTY ORPHAN’S COURT 
In the Matter of the Assignment of GRANT 
tROS ING a corporation, 















subscriber of its entire estate in trust 
» equal benefit of its creditors in pro- 

to their 
that 


NOTK reby given that Grant Bros., 
Ine., of 2 Factory Street, Newark, New 
Je has this day made an assignment 


several demands to the net 
shall come to my hands for 
he assignor was engaged in 
All claims of 
under oath or 
my proctor, 
, Newark, New 


portion 





usiness, 





from coming in 


Assignee 


NOTIE ASSIGNMENT 
t h y uive that the 
FEATHER COMPANY, a New 
t ‘ York Avenu 


Ot 


ih MER- 


N 
SON Jersey 


mands to 
to my hands 

ried on by 
has 
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Edited, Compiled and Indexed 


by J. 4. 


Associated with the firm of 
Miller, Owen, Otis & Bailly of the New York Bar 


HIS BOOK contains the Bankruptcy Act, as now in force after 
T giving effect to the provisions of the Chandler Act, and certain 
related and miscellaneous acts dealing with bankruptcy. It also 
contains the New General Order: 
recently promulgated by the Supreme Court. The text of the 


s and Forms in Bankruptcy 


cross-indexed in most cases to the last identifiable sub-section 
or sub-paragraph. The volume is also double-indexed by refer- 
ence both to page and section number. 

The format and style of type are different from the conven- 
tional style of legal publication, all matter being set up in 
clear, large type, and the book itself measuring 814" by 11” 
bound in Blue Buckram. Of the 475 pages approximately 200 
pages are devoted to the index alone. It is the most completely 
and thoroughly indexed copy of the Act and Orders and 
Forms presently obtainable. It must be seen to be appreciated. 


The book is being made available to the members of the Bar 
at practically the cost of production and distribution, it being 
the hope and intention of the editor and the publisher that it 
may prove of value to those who may have $ 00 
occasion to engage in bankruptcy practice. 


Write or ‘phone to the publisher 


PANDICK PRESS,INC. 


AND 
22 Thames Street, New York City * Rector 2-3447 


Forms in Bankruptcy 
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per copy 
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muse 


U. C. C. ISSUES 
ANNUAL REPORT 





of the Annual Report of the 
Unemployment Compensation 
Commission for 1938 began with 
mailing of copies to members of 
the Legislature, State agencies, 
and libraries. Typical of sections 
of the report, the Commission 
cited that dealing with Audits 
and Feld Service. This section 
follows; 


“Demands upon the Bureau of 
Audits and Field Service multi- 
plied during 1938. In order to 
protect the interests of job in- 
surance claimants, it was neces- 
sary that there be no delin- 
quency in the filing of wage rec- 
ords reports for the quarter end- 
ing September 30, 1938, and all 
quarterly ard monthly reports 
for periods prior to this date be 
in the hands of the Commission, 


so that they would be properly | 
processed for the establishment | 
of credits to the accounts of in- | 
dividual employees. Increased | 
coverage also impressed upon) 


the Bureau additional work. The 
Bureau produced contribution 
reports showing liability for 
contributions of $556,848.81 for 
1936, 1937, and 1938. This figure 
does not include penalties and 
interest. Deficiency assessments 
in the amount of $43,516.21 were 
recommended. Arbitrary assess- 
ments totalling $35,460.91 were 
prepared for imposition. In co- 
operation with the Legal Bu- 
reau, proceedings were initiated 
in cases where employers will- 
fully violated the provisions of 
the Law.” 
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SURROGATES NOTICES 


March 15. 1 { 
ESTATE OF CATHERINE O'REILLY r 
Catherine M. Brady, or Katie M. Brady) 
deceased 
Pursuant to the order of FRED 
L, Jr., Surrogate of the County 
this day made, on the applicat 
undersigned, administrator of said P 
notice is hereby given to the creditors of 
said deceased, to exhibit to the subscriber, 





under oath or affirmation, their claims and 
demands against the estate of said decvased 
within six months from this date, or they 
will be forever barred fr — prosecuting or 
recovering the same agai ubseribe 


HOWARD SAVINGS aNSTITU PTLON 
John F. Connoily, Proctor 
15 Market Street 
Newark, N 
N.J. 





Mar. 23. 30, April 6, 13, 20 





—_— 





ESTATE OF HARRY DOANE, deceased 
NOTICE OF SETTLEMENT 

Notice is hereby given as the Accounts 
of the Subscriber, ‘ t of the last Will 
and Testament of H AR R Y DOANE deceased 
will be audited and stated by the Surrogate 
and reported for settlement to the Orphans 
Court of the County of Essex on Tuesday 
the 9th day of May pext 
Dated March 28, : 

WILLIA) "iH SEELY 

Eugene F. Hoffmann, Proctor 
744 Broad Street 
Newark, J 
N.J.L.J. 





Me 6. 13, 20, 27, May 4 
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SENTAT 
‘O'BRIEN 
INDUSTRIAI 


proved-Aetna 
the City of } k, 
tion, is complainant 
and others, are def 


to appear and answer the | i 
plainant, on or before t 2°nd d M 
said bill will be ta 


you. 


by ; 











tgag } 
sing William F.  O'Briet sing and 
Rosetta Bieber and John a r rl 
band, to the Impr oved-Actr B ling 
lean Association of the ¢ ‘ity ff N ark 
dated May 25th, 1935, and registered 
June Sth, 1935, in the Essex County Regis 
ter’s Office in book Y 81 of mortg s 
said county, on pages 390-391, ! ands 
the City of ‘ k, in tl County Essex 
and State of Ne Jersey yo \ t 
G. O’Brien and your heirs, devisees and 
personal represents s ar mad 1 tics 
defendant, bec i a part 
the lands descr said n gag and 


you, “*Mrs.”’ Mic hael G. O'R ure ma 
a party defendant because \ t wif 
of the said Michael 
part owner of the 
mortgage, and by 
inchoate right of 
gaged premises; and 
lIadustrial Bank of N 
party defendant because 
of a judgment recov 
ia the New Jersey 
John J. O'Brien et 
the lands described 
by virtue thereof claim ar t t t 
aaid mortgaged premises 
Dated, March 20th, 1939 

LOWY & LOWY 

Solicitors of Complaina 

81 Clinton Street 

Newark, N. J 
N.J.L.J.—March 30 
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By GEORGE WIENER 
of Brooklyn 
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nd in other matters. 
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r has been too 
8, 1980. Ef this 
Pie Oe ast {1 an opportunity 
‘loser alliance 
Forty years 
known about 
human blood, 
that time man 
bee! lade 
ence This 
not 


show 

writer, 
enter i 
ical iscussion of 
s but will refer 
upon 


to 


++ 
nto 


to the 
the 


ture 





stu yf the bloods of 
bei! has been 
the world 
vith A oe 


Uiass 
r 


orld War, where 


in B aa. s, and such 





ips 
‘tive characteristics; 
characteristics are 


e same 
its parents 
not appear in 
he fact of heredity 





hich seems to be quite 


] is now 
in the current session 
Legislature 


the 


¢ that State to direct 
ping tests to be car- 
disputed paternity 
This 


has 
en- 


lar to laws enacted 

York and 
are design- 
bri ‘ience and medical 
Sared | it iedce to the help of justice 
2.788 ready 
knowledge 


in 
has 
be- 
ago 
the 
but 


y discoveries 
such 


as 


a 
the 


these 


ex- 


sub- 


hu- 


made 
and was 
developed during 
grouping 
1ade for blood trans- 
It was found 
in blood falls into well 
and types with 

that 
99 inher- 
Deeg come from parent to child, and 
. the child must con- 
elements as were 
If any 
missing in both par- 


the 


was 
by constant trial and 
rned by a Mendel 


ian 
im- 


le and subject to no vari- 





blood of human 
before birth till 
the unchanged by 
circumstances. That 
idelian law, 
racce Site mathematically 

oa t in certain 





ce @enich a quality which 
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child’s blood is 
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BLOOD GROUPING TESTS 





,correct group for the alleged 
parents, then the child could be 
their offspring, not that it must 
of necessity be; but, on the other 
hand, if the child’s group or 
type is unlike that of the two 
asserted parents, then one may 
say with absolute certainty that 
the child must have a parent 
other than one of those asserted. 
From a scientific point of view, 
that is a result which may be 
almost described as thrilling, for 
no exceptions have been found 
to that rule except those which 
are certainly due to illegitimacy 
The question that ob- 
viously this: Are these 
reliable for acceptance? It 
be said that the study 
propositions received 
enormous impulse when the 
many studies were made in con- 
nection with the blood transfu- 
Slons, and they rest on tests 
by hundred  ob- 
servers the civ- 
ilized The few  dis- 
crepancies occurred were 
due faulty technique 
or All students 
learned that 
of the hereditary 
between parents and 
must take the 
mother-child combinations, for 
we have to remember the max- 
im of the Roman pater 
semper incertus. 


first 
arises is 
tests 
may 
these 


of 


an 


almost one 
spread 

world 

that 


either to 


over 


to illegitimacy 
of heredity have 
in the study 
relations 
children you 


law: 


Perjury. Our experience shows 
that perjury is committed quite 
often by the woman as by 
What often happens is 
a child is born; the father 
is uncertain, or, if he is certain 
he may be somebody without 
money; the mother of the child 
and her own mother confer, and 
then select some man in the 
neighborhood who is earning 
good wages case is brought 
in the Court; the girl on 
the witness-stand and tells the 
story of how the defendant in- 
tercepted her one dark night on 
her way home and assaulted 
her. On attempt at cross- 
examination she breaks down in 
a flood of tears. The case is then 
practically Of course there 
has to be corroboration, but that 
readily supplied by the girl’s 
mother, who swears that she had 
an interview with the defendant 
and that he made an admission 
There several well-recogniz- 
ed forms used by mothers for 
this purpose. The defendant is 
given the impossible task of 
proving a negative. He may be, 
and often is trying to be, telling 
the truth when he denies having 
spoken to the girl or even hav- 
ing seen her, but he is seldom 
believed, and so he relies on ali- 
bis. Of course, he does not pro- 
duce a genuine alibi; few of us 
can say where we were at a cer- 
tain hour on a certain night a 
year ago. What he too often does, 
therefore, is to produce an alibi 
which is obviously fictitious and 
thereby convinces the _ court 
more strongly of his guilt. But 
then. even if he can produce a 


as 
the 
that 


man 


A 


goes 


aly 


over 


1S 


are 


genuine alibi he is still not out) 


of the woods; if the court should 
believe it, the girl would swear 
that she made a mistake in the 


| getting off is by some piece of 


luck. This is only one of hun- 
dreds of instances where an in- 
nocent man is at times made 
to suffer and to support a child 
not his offspring. 

In the Zammarelli case (17 Pa. 
D. & C. 229), the jury found 
against the defendant despite 
the blood-grouping tests which 
proved him not to be the father 
of the child; the court set aside 
the verdict, and soon there- 
after the child began to show 
negroid characteristics. In an- 
other case, at Cardiff, England, 
a man was brought to court by 
a the defendant happened 
to demand the production of the 
baby, and it proved to be a ne- 
groid baby. He was quite lucky; 
had it been a few shades lighter 
in color, he would have had to 
do what many other men are 
compelled to do in these cases: 
support a child of another man. 


girl; 


In still another case, a woman 
brought a charge against a man. 
He found out, luckily, that she 
had brought a similar charge 
in respect to the same child 
against another man in another 
court and lost it. In another 
case reported by Dr. A. S. Wien- 


er, the blood tests have proven 
that not one of the four chil- 
dren of a married couple was 
the child of the husband (70 U. 
S. L. Rev. 683, 688). Thousands 
of these cases happen to come 
daily to our Courts, and many 
injustices occur partly due to 
the sentiments in favor of the 
women concerned. 

The blood tests act to remove 
the evils from which we have 
been suffering. People used to 
assume that human testimony 
was the best testimony, and cir- 
cumstantial evidence was re- 
garded as inferior. That is be- 
ing rapidly changed. In many 
cases today evidence given by 
the microscope is the evidence 
which is relied upon. A visit to 
any Forensic Laboratory would 
astonish the visitor at the pro- 
gress that is now being made 
We learn that practically in all 
cases of murder, rape, forgery 
and burglary, the help of this or 
similar laboratories is called 
upon, and under the _ blood- 
grouping tests are merely 
putting the law with respect to 
bastardy on the same footing 
Human testimony cannot always 
be relied upon, but the testi- 
mony of the croscope can 
safely be accepted to great ad- 
vantage in the administration 
of justice. Thers yuld not be 
a greater relief the judge of 
the facts than to know that 
there are some means, other 
than mere words, by which it 


can be proved quite conclusively 


what the truth really 


I agree that these tests help 
only a _ proportion—call it a 
small proportion these cases 
that are tried, but the very 


few cases if it is possible to prove 


that the accused is innocent it 
is an immense addition to the 
equipment of justice and should 
not be rejected It must de- 
pend upon the accuracy of some 
scientific statement, and then 


| the fact can be proved beyond 
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any doubt, And, in a certain 
number of cases it can be prov- 
ed. conclusively that the man 
wrongfully accused is not the 
father of a given child. 


“ODfections? Let it be admitted 

that this test is of limited ap- 
plication; it can only prove the 
negative—it can only prove 
non-paternity to the extent of 
one-third of the innocent men. 
That is no injustice. What in- 
justice can there be to a woman 
to have the truth brought out? 
One advantage of these tests is 
that there will be a definite re- 
duction of the cases which are 
wrongly based and _ falsely 
brought on. There is no injus- 
tice to anybody by bringing out 
the truth. 


of the 


only 


Some criticism tests is 


benefit the de- 
but if 


is carefully examined 


that they 
fendant, statement 


It 


this 
IS per- 
haps not so well taken, for the 
tests the defendant 
benefit except that to which he 
right. 
who enters a court of justice is 
entitled to justice. It does not 
take away from the complainant 
anything to which she is en- 
titled, for no person is entitled 
to a vested interest in a mis- 
carriage of justice. The serious- 
ness of these cases is that the 
court is at times being made use 
of for the purpose of deliberate 


give to no 


is entitled as of Everyone 


fraud, and these tests are help- 
ing to put an end to that state | 
of affairs. 


therefore urges the 
the law proposed 


The writer 
enactment of 


by the pending bill, which will 
lead to further justice and 
which will remove a_ possible 


slur upon the State of New Jer- 


sey, both its medicine and its 
law, that has been so long and 
tedious in adopting something 


so completely proved. We should 
do reverence to the great men 
whose discoveries are the found- 
ation of the knowledge with 
which we are concerned today. 
FOREIGN RAILWAYS AT 
WORLD'S FAIR 





New York—Australia and So- 
viet Russia are so proud of their 


railway trains they are sending 
examples of them to the New 
York World’s Fair 1939. As they 
are not standard guage, they 
will not fit on the tracks of the 
Long Island Railroad. So, they 
must be taken from ocean 
freighters, placed on ee 
and towed to Flushing 

There, they are to be Merk 


ferred to trucks and hauled over 
roundabout roads, violating 
overpasses and bridges get 
them to the Fair 


to 


| vided for t 





Recording Laws of 
New Jersey 
By GEORGE J. MILLER 











1863 

235. Act for Recording Stamp- 
ed Instruments P L p. 283 
The recording of deeds, mort- 

gages or other instruments in 
writing required by law to be 
recorded the clerk, surrogate, or 
other officer, whose duty it is to 
make recording, shall, if the 
same have affixed thereon any 
stamp or stamps purporting to 
be in accordance with any law 
of the United States, make a 
scroll in the margin of the re- 
cord in the place of said stamp 
or stamps and enter upon the 
record within said scroll the 
amount in value of the stamp or 
stamps. 

236. Secretary of State to 
Record Incorporation Cer- 
tificates Etc. PL p. 333 
The Secretary of State shall, 

in addition to filing in his of- 

fice the certificates of any or- 
ganization under the _ general 
incorporation laws of this state, 
or of any acceptance of a spe- 
cial charter, or the survey of 
any road or any other agree- 

{ment or paper by law author- 

|ized to be filed in said office to 

record said certificates and 
| agreements in a book to be pro- 
purpose. 


that 
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TAX IMMUNITY 


(Continued from page 2) 


171, wherein the State operated 
an elevated railroad, managed 


by a board of trustees appointed 


by the Governor, and receiving 


compensation for their services 


This compensation was herein 
held taxable, for the operation 
of a railroad was clearly not a 


usual governmental function 
But in Commissioner v. Ten 
Eyck, 76 Fed. (2d) 515 (CCA), 


the income of the chairman of 
the Albany Port District Com- 
mission was regarded as exempt 
The court considered port de- 
velopment as a usual and tra- 
ditional governmental function 
and consequently an employee of 
such a function received tax- 
exempt income therefrom. 

Tax immunity had been ex- 
tended to activities which are 
“proper funetions” of State gov- 
ernment. In Helvering v. Clai-| 
borne—Annapolis Ferry Co., 93) 
Fed. (2d) 875 (CCA), the peti- 
tioner operated a ferry service 
as a link in a state highway 
system (to which company the 
State made a yearly contribu- 
tion) operation. It now claimed 
that it need not pay tax on the 
amount so received from the 
State. Said the Court, the 
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| sarily 


operation of a public» ferry as a 
link in the State highway sys- 
tem is a proper function of the 
State, and the proceeds of such 


operation by the State itself 
would not be subject to (the 
tax); but it by no means fol- 
lows that the income of a pri- 
vate corporation engaged in 
operating such a ferry would 
not be subject to such tax.” In- 
ferentially then such functions 
which are “proper functions” of 


State 
empt, 
come 
ceive it 

But perhaps the most 
repeated determinative factor in 
all the dealing with tax 
immunity was that which im- 
posed the tax or not on the 
basis of whether the part icular 
activity involved was an “essen- 
tial governmental function.” 
Especially in the more recent 
decisions, this factor became 
important, for it, perhaps more 
than other rule, permitted 
of a restrictive interpretation of 
the entire doctrine of immunity 

Again we must recall the earl- 
ier words of Helvering v. Ger- 
hardt, supra in a period 
marked onstant expan- 
sion of governmental activities 
and the steady multiplication of 


government 
and 
from such 
tax-Iree 


tax-ex- 
ving in- 


activities re- 


are 


those recei 


oft- 


cases 


any 


by a 


the complexities of the tax sys- 
tem, is perhaps too much to 
except that the judicial pro- 


marking § thi 
immunity 
a completely log- 


words of 


nouncement 
boundaries of 
should present 


State 


ical pattern.” And the 
Brush v. Commissioner, supra, 
si a zone of debatable ground 
within which the cases must be 
put upon one side or the other 
of the line by what this court 
has called the gradual process 
of historical and judicial inclu- 
sion and exclusion.’ These words 
must be borne in mind as an 
admonition, if the succeeding 
cases are to be understood as 
component parts of an integra- 
ted whole 

In the Brush case, supra, the 
Court was called upon to decide 
whether the income of the Chief 
Engineer of the water depart- 
ment of New York City was 
taxable come The answer, 
said the Court, depended upon 
whether the conduct of the 
water system could be termed 
the exercise of the City’s “gov- 
ernmental function.” And, in 
determining this, the Court 
must inquire whether that ac- 
; tivity constituted an essential 
governmental function. Putting 
aside various State decisions as 
to the liability in tort cases of 
municipal water departments as 
inapposite, the Court, after a 
| factual and judicial inquiry, 
concluded “that the acquisition 


| and distribution of a supply of 


water for the needs of the 
modern city invoke the exercise 
of essential governmental func- 


tions.” The exercise of this 
function being essentially gov- 
ernenmental, the income de- 


rived therefrom was then neces- 
tax-exempt. 
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In the Gerhardt case, supra, 
the question for determination 
was the liability for income tax 
of the salary of an employee of 
the New York Port Authority, a 
bi-state quasi-public corpora- 
tion for the development of the 
Port of New York. The decision 
is unique; it is either an apology 
for its own existence, or else it 
represents an attempt to clarify 
troublesome doctrine 
tax immunity 

a critical one 
ally moment, is ap- 
t. “There are cogent rea- 
sons,” says “why any 
upon 
granted to 
can be 


implication, 


the entire 
re ae al 
Th: it the ca 


especl at the 


e Was 


paren 


tityyt 


constitutional restriction 





ng power 
far as it 


properly raised by 


hould be narrowly limited 

Any allowance a tax immun- 
ity for the protection of the 
tate sovereignty is at the ex- 


of the sovereign power of 


Does this 


pense 
the nation to tax 
indicate the calling of a halt to 
the grant of immunity except 
in the case? Is it 
anew an affirmation of the 
tional over state sovereignty 
philosophy? The Court does not 
attempt to conform to all pre- 


+ meet 
strongest 


na- 


ious cases, to present a com- 
pletely logical pattern. There 
are, says the Court, two guiding 
principles (1) exclude from 
munity activities thought not 
be essential to the preserva- 
of the State, (2) forbid re- 
nition of immunity when the 
burden on the state would be 
speculative and uncertain. And, 
: llowing these principles, it is 
sided that in this case the 
activity is not essential to the 
preservation of the State, and 
the burden (of the tax) on the 
State is too remote and too 


burden is 
functio 


speculative; cast 


no 
] 


on any essential 


Clearly, the Court reaffirms 
the rules of law, but note the 
restriction process on the fac- 
tual issues, the narrow limiting 
of the immunity. 

“It is now settled doctrine 
that the inferred exemption 
from Federal taxation does not 


extend to every instrumentality 


which a State may see fit to 
employ Exemption depends 
upon the nature of the under- 
taking; it is cabined by the rea- 
son which underlies the infer- 
ence,” MHelvering v. Therrell, 
303 U. S. 218 (1938), wherein 


compensation paid to attorneys 
and others out of corporate as- 
liquidation by state of- 


+ ; 
Sets ln 


ficers was deemed taxable, their 
work being regarded as a non- 


essential governmental function 
Conclusions cannot safely be 


drawn in terms of the decided 
cases alone. Their present au- 


thority must of necessity be mea- 
sured against the trends in de- 
cision, particularly those which 
have acquired momentum in re- 
cent years.” Taxation of Goy- 
ernment Bondholders and Em- 
ployees, Department of Justice, 
1938. Perhaps, as stated by 
Justice Black, dissenting in the 
Gerhardt case, supra, the sub- 
ject calls for a complete re- 
examination. In fact, he argues, 


why is not the Sixteenth 
Amendment — giving Congress 
power to tax incomes “from 


whatever source derived”—suf- 
ficiently broad, given its obvi- 
ous meaning, to allow taxation 
of all income, whether the re- 
sult of essential governmental 
service or otherwise? 

Strangely enough, the precise 
question of the taxability of in- 
from “governmental 


the 


ac- 


tivity under Sixteenth 


Amendment, has never been di- 
rectly presented to the Court. 
The continued application of 
the immunity rule has ben as- 
sumed! This perhaps was due 
to Justice Van Devanter’s ruling 
in Peck & Co., v. Lowe, 247 U. S. 
165 (1918), later reaffirmed by 
him in Evans v. Gore, 253 U. S. 
245 (1920), that the Sixteenth 
Amendment did not constitute 
a new grant of power, but mere- 
y removed the necessity for ap- 
portionment, and that a tax on 
the income from a particular 
source truth a tax upon 
that source. Pollock v. Farmers’ 
Loan & Trust Co., 157 U. S. 429 
(1895). Thus, the Sixteenth 
Amendment not being a 
of new power, and it having 
been previously settled that cer- 
tain “sources” were immune 
from taxation, and since a tax 
on income was a tax on the 
source of that income, (but note 
that in Graves Etal v. People of 
the State of New York, infra, it 
is said . the theory . that 
a tax on income is legally or 
economically a tax on it 
is no longer tenable 
immunity rule was 


was 


S source, 
the 
unaffected 


as to income from governmental 
activities, in spite of the Six- 
teenth Amendment 


is the con- 
the recent 


To be again noted 
verging process of 
cases, the increasing reluctance, 
under the pressure of events, to 
extend immunity none but 
the clearest case That a 
change in the doctrine was 
occur there should have been 
no doubt. But what form would 
change take—legislative 
fiat? constitutional amendment? 
or judicial renovation? 

Il. March 27, 1939. 

“Therefore, it is not unrea- 
sonable to hope that judicial 
decision may find it possible to 
correct it.” Whether, he 
spoke President Franklin D 
Roosevelt was an astute prophet 
or a wishful thinker we shall 
never know; but his fond hope 


to 


to 


such a 


when 


50 


was realized when, on March 27 
1939, the Supreme Court, after 
a “reconstruction in member- 
ship” did find it possible to cor- 
rect the inequities of the im- 
munity doctrine. In one event- 
ful, masterful stroke the Court 


in Graves et al vy. People of the 
State of New York, as yet un- 
reported, boldly, unequivocally 
and perhaps irrefutably 
ruled the entire doctrine of re- 
ciprocal tax immunity, destroy- 
ing what Justice Frankfurter, in 


his concurrence chose to call the 


over- 


“pernicious abstractions” which 
surrounded the concept. 
“In this court dissents have 


gradually become najority opin- 
ions, and even before the pres- 
ent decision the rationale of the 
doctrine had been undermined.’ 
Herein lies the key to the re- 
consideration of the doctrine, il- 
lustrating the growing liberalism 
of opinion in recent years. With- 
in the last two years especially, 
the cases exhibit continued as- 
sault on the reciprocal immun- 


ity concept, 





but only with the} 





Graves case was there 
reached the point where 2 
spoken overruling of ths 
trine resulted. 

The Graves case pres 
issue of the validity of 
position of a state in 
on the salary of an empl 
the Home Owners Loan ¢ 
The taxpayer 
on the ground 
was exempted t 
taxation because the 
Onwers Loan Corpor; 
is an instrumentalit 
United States, and 12 nn 
therefore, was an emp] C 
the Federal Governmer 
gaged in performing 
mental function 

With this case, th 
structed” court, appai 
willing to limit adjudica 
precise issue presents 
cided to complete the er: 
process, and conside 
theory of reci 
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whole 
munity 

Justice Stone, speaking: 
majority, admits, initial] 
governmental character 
function of the Home ¢ 
Loan Corporation, and of i: 
ployees. But the question 
says, whether the state: 
such employee’s salary ir 
an unconstitutional bu 
Federal governme 


+ 2 


the 
Justice Stone point 

re-examination, th 

hardt case, supra, of the ir 
immunity theory, led t 
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Constitutiona! 
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with A 
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employee (taxpayer 
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LAWS OF 1939 


Chap. 25 (A-82) March 28, 1939 


Gives the Commissioner 
Banking the power to permit 
savings banks operating under 
special charters to gradually 
dispose of their holdings and/| 
reframe their set-up so as to 


conform 
act. 
Chap. 26 

Permits savings banks organ- 
ized by special charter prior to | 
March 8, 1 to extend their | 

rporate existence in the same 
* as other 


with the general bank- 


ine 
ing 


onr 


olf 
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Companion law to Chapter 26, 
‘ts savings banks. 
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Postpones until 1941 the oper- 
of chapter 128 P. L. 1938 
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id counties to prepare their 
idgets on a cash basis prior to 
ar 1944. 
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t t *t as Deputy 
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for the fiscal year be- 
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temporary appropriation 
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in the 
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Term. April 25th. 
Camden County 
Justice Ralph 


W. E. Donges 


wil hear Supreme Court motions 
at the Court House, Camden, on 


Monday, April 17th. 
Cape May County 


Justice Newton H. Porter will 
hear Supreme Court motions on 
Monday, May 8th at Guarantee 


Trust Building, Atlantic City. 
Cumberland County 


Justice Newton H. Porter will 
hear Supreme Court motions on 
Tuesday, April 25th at the Court 


INDEX OF THIS ISSUE | 





Article 

Reciprocal Tax Immunity Its Rise and 
Fall 

Bankruptcies 

Bar Association Notes 

Book Review 

Chancery Reeciverships 

Court Notes 

Current Decisions (Booth ¥ Town 


Belleville) 


Digests of Recent Opinions 
Administrators and Exeeutors (Niem 
aseck v. Bernett Holding Co.) 
Equity (Se Administrators and Ex- 
ecutors) 

Labor Disputes (Kitty Kelly Shoe 
Corp. ¥. United Retail Employees) 
Trade Marks (R BR Davis Co. ¥. 

Sher) 
Trials (see Administrators and Exec- 
utors) 


Editorials 


Voice of the Bar 


Pee 


~ 


we 


4 
4 


Hudson County |House, Paterson at 10:00 A. M. 


Chief Justice Thomas J. Bro- Opening day of the April 
gan will hear Supreme Court! Term, April 25th. 
motions on Saturday, April 15 Salem County 


Justice Newton H. Porter will | 
hear Supreme Court motions on | 
are | Tuesday, April 18 at the Court 
Common | House, Salem. Ali matters which 
Pleas Judges. can be attended to by mail may | 

Hunterdon County be sent to his Chambers at 1060} 

Justice Thomas W. Trenchard | Broad Street, Newark. 
will hear Supreme Court mo- Justice Porter will hear Su- 
tions at the State House Annex,| preme Court motions on Tues- 


at the Court House, Jersey City 
at 9:00 A. M 
Common Pleas 


heard on Fridays 


motions 
by 








































mle ; HIGH NO. { HIGH NO. 
COUNTY COURT JUDGE CLERK WEERLY DAILY MOTION DAYS COUNTY CLERK SHERIF 
CALL CALL 
Atlantic Sup. and Cir. Hon. Wifred H. Jayne William A. Blair See Ct Notes Fridays at Atlantic City William A. Blair 7 Alfred H. J LXIl- 
Bergen Sup. and Cir. Hon. John C. Barbour Eugene H. Jorel 873 255 April 21st James W. Mercer 7 Benjamin D 
Com. Pleas Hon. Howard Mackay Frederick U. Hillers 111 119 e 
Burlington Sup. and Cir. Hon. Samuel M. Shay Luwrence G. Mingin Trials May | 1 to May 18 | Fridays at Camden ay Lawrence G. Mingin]F. George ge 
Camden Sup. and Cir. Hon. V. Claude Palmer Joseph E. Halpern (108 ~—~— 2 Every Friday Leslie H. Ewing Frank B. I 1ORA 
Cape May Sup. and Cir. Hon. Wilfred H. Jayne Stirling W. Cole Trials Al 17 to Apr 27 Fridays at Atlantic City Stirling W. Cole William B. Pow The R 
Cumberland Sup. and Cir. Hon. Samuel M. Shay Frank G. Wettstein =~ Fridays at Camden Frank G. Wettstein Wil im P. ee rt Ci 
faa Rs. ee “ —_ hout 
Essex Sup. end Cir ~ mn. = Ili ; A. So John | oe n G25 565 Frid April Lit R C. Gates Ienry Young ing Co 
oL osep! S: A Goldbaum (AN 
Hon. Edwin C. ¢ Anthony G I NANG 
Com. Pl IIon. R r Hart r W ( er 215 | Mound ling ‘ 
——— : = " —_—- e, fr 
Gloucester Sup. and Cir. |Hon. Samuel M. Shay ® Edward Kleies , J 12 ty 2ut | 5 at Camden R. | 1 Klaisz Harry A. B al 
Hudson Supreme Hon. Henry E. Ackerson, J Louis De Forge ad 26 Fr April 14tl (;ustav Bacb Eugen E Jersey 
Hon. A. Dayton Oliphant Richard D € ph iP. 
Circuit Hiun, Thomas I wo Thomas J. Gillen _ The C 
Com. Pleas Hon wis B. | tmead James Wall iS] +09 See ( t Notes " N 
Hon. Jumes R. Erwin Edward M. Smitl pe May 
-_ ee — — aa nF. J 
Hunterdon Sup. and Ci lium. A. Dayton Oliphant Charles L. Fell Prial May | 8 to May 1z C. Llvoyd Fell Samuel C. H ice Cot 
-_ “ = - a are — Ee “ape “Te 2 
Mercer {Sup. and Cir. (Hon. A. Dayton Oliphant Chas. P. Hutchinson +4 Every Friday Chas. P. Hutchinson /Harry E. Hurtmg » 
—__—_—__—— ——- eavenmoomeaanest : . —— - ; » sowie decease 10, 19% 
Middlesex Sup. and Cir. | Hon. Robert V. Kinkead site Not Sitting George Cathers fulius C. Enge| Lrtioral 
Monmouth Sup. and Cir. Hon. Robert V. Kinkead ni Raymond L. Wyckoff|Morris J. W prosect 
> ert * aa a. a - gh Sal german 
Morris Sup. nd Cir, Hon. J. Wallace Leyden Ek. Bertram Mott Trials Begin} May 22nd E. Bertram Mott Henry R. Sperling ger 
Ocean — Sup. and Cit Hon. Wiliiam A. Smith | |Granville M. Price Trials—Apr. | 17 to Apr 28 _ John A. Ernst Sylvester B Mas defend 
Passaic Sup. and ir. Hon. Joseph G. Wolber - 4 Saul Lippman —— 285 285 Every Frilay ena Lloyd B. Marsh John A. Gav og" 
Com. Pleas Hon. J eeph A. Delaney Bernard O'Brien 1U5 i Te 
Salem — Sup. and Cir. Hon. Samuel M. Shay Walter P. Ballinger = Tri Apr | 24 to Ape 3 27 Fridays at Camden Walter P. Ballinger [Peter B. Hi lice C 
Somerset Sup. and Cir Hou. Jos ph L. Smith Walter K. Crater Tri s May l|t May 12 “tS a Court Notes Walter K. Crater Thomas Cc. | violati: 
—_— y ; ~ - - - prov 
Sussex Sup. and Cir. Hon. Joseph G. Wolber Arthur L. W x Not Sitting Fridays at Paterson Arthur L. Wilcox Denton J. Q aan 
Union a, p. and Cir, | flon. Frank L. Cleary Atillio Cagnassola 190 190) Friday, April 14th ~ |Henry G. Nulton \lexander bel t 
Com. leas Hon. Edward A. McGratt Raymond Schneider SS S6 See Court Notes ng bi 
Warren Sup. and Cir. {|Hon. J. Wallace Leyden Ramsey Reese Not Sitting a : - Ramsey Reese Edward T. | th res 
ot l 
= - |House, Bridgeton All matters Judge Kinkead will begin tions by communicating with Union County a Ss 
COURT NOTES which can be attended to by trials May 3rd. Judge J. L. Smith at his Cham-' Justice Clarence E. Cas in 
mail may be sent to his Cham- Monmouth County bers, Room 205, Court House, hear Supreme Court ! Fees 
= — bers at 1060 Broad Street, New- Justice Joseph B. Perskie will Newark, New Jersey, telephone Saturday, May 6th am, m wm 
Atlantic County ark. _ hear Supreme Court motions be- | Mitchell 2-7800, Ext. 349. Court House, Elizabeth, aiiig hich 
Justice Newton H. Porter will _. Opening aay of the April tween the hours of 9:30 A. M Ex parte and consent orders Hon. Lloyd Thompson e afores 
—Tiear Supreme Court motions on | Te™™: APFil 25th and 12:00 noon at his cham- may be presented or mailed to Common Pleas motions 
Tuesday, May 9th at the Court Essex County bers, Atlantic City, on Saturday, the Judge at his aforesaid Friday. 
House, Mays Landing. All mat- Justice Charles W. Parker will April 15th. Chambers. Warren County ION ¢ 
ters which ce > atte . hear Supreme Court motions at Opening day of the April . ae: 
ye 1 can be attended ie oe et a > egal er ne : F Sussex County Justice Thomas W : 
y mail may be sent to his the Court House, Newark, on Term, April 18th. ; 7 hears Supreme Court e Gutk 
. . « : + Jus rryv ri 1ears Sl rem Irt I 
Chambers at 1060 Broad Street, Saturday, April 22, at 9:30 A. M Morris County ustice Harry Heher will hear may here gan sesh » Tropmmberal De 
Newark. Ex-parte matters may be sent Justice Joseph L. Bodine will Supreme Court motions on nonlin 445 pornali T a Service 
Opening day of the May Term, With stamped self-addressed en- hear Supreme Court motions on a April 18th, at the Court 10:00 A a _ ne e 
May 9th. velope direct to Justice Charles Tuesday, May 9th at the Court ye Newton. seins ago, (¢ 
Judge Jayne will try cases W. Parker, 19 South Street, Mor- House, Morristown. Opening day of the April Opening day of the to the | 
from May ist to May 4th and Tistown Opening day of the May Term, Term, April 18th. Term, April 25th. nal Lav 
May 15th to June 15th. Contested matters may be list- May 9th. ———————_ a ee TN Gutkne 
Bergen County e r rance vy an) Ocean County ° head c 
Berg 7 d in advance with Saul H. a a MURRAY APFELBAUM, Appraiser be 
titi a : 1) Kirschenbaum fficial stenog- Justice Joseph B. Perskie wi : ’ D 
Justice Joseph L. Bodine will “Sirschenbaum, oOlfficlal stenog b Member American Institute of Real Estate Appraiser 
: : — ipre * 1s ” : pe a7 c 5 iN€Gs Stabe d prais rt 
hear Supreme Court motions on rapher hear Si oe Cou Sc ~ VALUATIONS — TAX EXPERT — COURT TESTI 
Monday, June 26th at the Court There will be no Supreme and arg Fie macteapety ; 17 William St., Newark, N. J 
House, Newark, at 10:30 A. M. Circuit weekly call on April 14th and 12:00 noon at his chambers, Telephone Mit “ie per gual 
; , Common Pleas trials will be| Atlantic City, on Saturday, — gel crime Ae 
Burlington County April 15th . 
, resumed April 18th pril 15th. — 7 
Justice Joseph B. Perskie will Gloucester County Hon. William A. Smith will ph 
a ya gr ae re Justice Ralph W. E. Donges commence trials on April 17 and FIEDLER APPRAISAL CORPORATION ge 
y > rs ) ~ 7 , , rc ~e "ar ~ Ty =oT 7 “rr e f tl 
salem sangeet 4. . de 4 “- will hear Supreme Court mo- sit for two weeks RECOGNIZED REAL 2 [ Al E APPRAISE! =m un 
Qo ti : ‘ate a vf red cenage na tions on Tuesday, May 9th at Passaic County SURVEYS ANALY TESTIMO oh ae 
— l¢ City on Saturday, Apr +4. court House, Woodbury. Justice Harry Heher will hear 14 Park Pace | Mii N. J. “ * gn 
Op , io f a Opening day of the May Term, Supreme Court motions on Telephone MArket 3-442 d . , 
pening day of the April) vray goth Tuesday, April 25, at the Court cs wee t 34424 — 
A Profes 
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Trenton, Room 445, every Thurs- | day, April 18 at the Court House, pe 
day at 10:00 A. M. Salem. and are 
Mercer County Opening day of the April We Specialize EXCLUSIVELY in the Examination As a 

Justice Thomas W. Trenchard | Term, April 18th. | and Insuring of Titles to Real Estate 

hears Supreme Court motions at | Somerset County Commissions Paid to Forwarding Attorneys 

the State House Annex, Trenton,| Justice Joseph L. Bodine will | LAWYERS TITLE GUARANTY 

Room 445, every Thursday at hear Supreme Court motions on | 

10:00 A. M. | Monday, April 24th at the Court 


House, Newark, at 10:30 A. M. 


Opening day of the May Term, 
May 9th. Hon. Joseph L. Smith hears 
Middlesex County Circuit Court motions each 
Justice Clarence E. Case will Monday morning at 10:00 o’clock 


hear Supreme Court motions on|while sitting in Somerville for 





Saturday, May 6th at the 'the trial of cases. 
|Court House, Elizabeth, at 9: 30} At other times, counsel may 
‘A. M. jarrange for the hearing of mo-| 
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